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Sir 



CORRECTFP APPEAL BRIPF U NDER 37 r P Mf?'^ 



appeJS y A to conect the listing of claims in 

?9 2?JS^ i^ J^^ *® EXAMINER'S ANSWER claims 

Innll^r^ ^^^^ Appellants' Brief, but were included In the ZSend^x 

IZ^' heX"'^^'"^"^'^ ^"^^^^ ^^^^ IncludedTnThr^Sfx A 
This is an appeal from the final rejection by an Examiner of Art Unit 1771. 



1 REAL PARTV I N INTERFftT 

The instant application is owned by CONVENIENCE FOOD SYSTEMS 
B.V., Pscord owner hereof. 
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2. 



RELATED AP PFAI <S /\ND IMTFRFPPt.MOF<? 
The undersigned is not aware of any appeals. Interferences, 
examinations. Infringement actions, or the like, in any related applications. 

^ STATUS nPTMF ni ^ii^^q 

The Claims pending in this application are claims M7 and 19-21 and all of 
said claims are under appeal. 

4- STATUS DF AMENnmiFMj g 

The last amendment made was that filed on October 27. "2003, and said 
amendment was entered. There are no unentered amendments. 

^ SUMMARY n p THE IMVFMTin M 

Each of the appealed claims pertains to novel packaging material 

comprising a polypropylene team base layer (A), together with further layers, one 
Of Which is a layer (B) adjacent to the base layer and comprises at least one of 
the polyoleflns of the base layer. The total thickness of the layers A*B is 0.5 to 2 
mm, and the thickness of layer B is from 1/6 to 1/2 the thickness of layer A. 

The inventive multilayer films have an excellent therniofbrmablllty on so- 
called FFS-machlnes (fomi-fill and sealing machines) and thus can be fom,ed 
into packages, preferably to trays, by deep drawing (page 6. lines 18-20). 
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An essential feature of Appellants' Invention resides In the discovery that 
by maintaining the thickness of layer B at from 1/6 to 1/2 the thickness of layer A 
(page 2. lines 26-28). a substantial and unexpected fmpmvement In mechanical 
properties can be achieved without any increase in the thickness of the multilayer 
films, which can even be achieved where the total thickness is reduced (page 6. 
lines 27-34; page 9, table 3 and lines 21-23). 

Note In pailk^ular the surprising results demonstrated by a comparison of 
Example 1 to the Comparative example. The films of Example 1 and the 
Comparative example were exactly the same in terms of their sequence of layers 
and the composition of each layer. However In the film of Example 1 layer B had 
a thickness of 160 pm. which was 1/5 the thickness of layer A; whereas in the 
comparative example, layer B was only 1/29 the thickness of layer A. As shown, 
the film of Example 1. even though it was much thinner than the layer of the 
comparative example (1010 pm vs. 1250 pm) still had far better mechanfcal 
properties than the film of the comparative example. 

6. iSStJI^ .ct 

me sole issue is whether claims 1-17 and 19-21 are unpatentable under 
35 U.S.C. 103(a) as obvious over Laurent et af. (US 6,132,539). 
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Z: GROUPiNR r>F ni Aiiyjc 

The rejected claims stand or fall together. 

8. ARGIIMFMT 

Laurent is directed towards a method of preparing a coated polypropylene 
foam layer which avoids the need for a low-temperature plasttcizlng bonding 
layer. According to Laurent, a foam sheet is coated by extrusion lamination, 
wherein the foam sheet and a coating film ar« guided together and a further 
bonding layer Is extmded between them (col. 2. lines 26 - 29). 

The Examiner points to column 1. lines 12-15, where Laurent. In 
discussing the prior art. mentions foamed polyrpopylene layers coated on either 
or both sides wrth a coating film, and that "Depending on the composition and 
thickness of the coating film, this film may also serve as a further means for 
Increasing thickness" (office action of 1/30/03. paper # 8. page 3). The 
Examiner also points to a five-layer coating film A shown in Fig. 3 of Laurent 
which consists of a coating film A. a foam layer B and a bonding layer 30 (Office 
action of 1/30/03, page 4). 

The Examiner acknowledges that Laurent does not include an express 
teaching of the range of thickness ratio between foam layer (B) and binding layer 
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(30). but contends that "adjusting the thickness ratio between these layers are 
within the ordinary skill of the art. motivated to provide suitable properties, such 
as stiffness, to the thermofomied tray" (Office Action of 1/30/03. page 4). 

The Examiner's contention is totally unsubstantiated by any teaching or 
suggestion found In the prior art. Nowhere can there be found any teaching or 
suggestion that me substantial improvement in mechanical properties 
demonstrated by Appellants' examples could be achieved by maintaining the 
total thickness of layers A + B in the range of 0.5 to 2.0 mm and the thickness of 
layer B In the range of 1/6 to 1/2 of the thickness of layer A. 

There Is no evidence whatsoever presented that would show that any 
person skilled in the art would be rriotivated to "adjust" the thickness ratio of 
Laurent's foam layer (By and binding layer (30) to obtain a total thickness of 
these two layers that was between 0.5 and 2 mm, and a thickness ratio of 
layer(30) to layer (B>of 1/6 - 1/2. 

There is. however, plenty of evidence that no person skilled in the art 
would even dream of doing this. and. in addition, that this simply could not be 
done without going contrary to Laurent's teaching. 

In this regard, it should be noted that even when Laurenfs bonding layer 
is at Its maximum thickness (30 Mm> and his foamed layer is at its minimum 
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thrckness (0.5 mm) (see col. 3. lines 34-45) the ratio of the bonding layer 
thickness to the foamed layer thickness is far t,elow Appellants' minimum of 1/6. 
Moje specifically, layer 30 has a thickness range of 6 to 30 pm. Since one pm - 
10-^ mm, Laurent's layer 30 has a thickness range of .005 - .030 mm. 

At best, therefore. Laurent's ratio of layer (30) to his layer (B). would be 
only 0.030/0.5 which = 1/17. This is not even close to Appellants' ratto of from 
1/6 - 1/2. 

Thus, there is no way that anyone reading Laurent could even 
"accidentally" arrive at Appellants' novel film. 

Moreover, the tremendous improvement in the E-modulus and elongation 
at break that was achieved with Appellants' film, as compared to a thicker film 
having the same sequence of layers of the same composition, will be seen as 
totally surprising and unexpected by those skilled in the art. 

Moreover, the tremendous improvement in the E-modulus and elongation 
at break that was achieved with Appellants' film, as compared to a thicker film 
having the same sequence of layers of the same oomposltton. will be seen a 
totally surprising and unexpected by those skilled in the art. 

In the Advisory Action, the Examiner argues that; 
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'...it would have been obvious to one of ordinary stdH in the art to 
omtimize the stiffness of the multilayer by increasing the thicicness 
of the bonding layer, motivated by the desire to minimize the 
material cost, since it is well known that barrier and seating 
polymers are generally mors costly than the polypropylene used 
tor the bonding layer." (Advisory Action, page 3) 

This ie simply not a reasonable statement to make, as those skilled in the 
art do not use "bonding layers" to "increase thickness". Bonding layers are used 
to bond two other layers together, and generally It would be desirable to minimize 
their thickness. More to the point, however, is the fact that the Examiner has not 
produced any evidence whatsoever that those skilled in the art wouW "increase 
the thickness of the bonding Iayer...to optimize the stiffness". 

Even if this were done, however. Appellants' invention would not be 
arrived at. Appellants do not simply "increase the thickness" of their films. 
Appellants have discovered that by maintaining the ratto of the thicknesses of 
layers B:A within a specific range, In combination with maintaining the total 
thickness of A..B within a specific range, they achieve a surprising improvement 
in mechanical properties, such a resistance to breaking and stiffness of the E- 
modulus (page 6. lines 27-30). THIS CONSin^i^ABLE IMPIinxmru,.=r,T ,o 
ACHIBVED WITHOUT ANY /A/r.p^.,c g rH,= r^.r^^^^SS OF Th^ 
MULTILAYER Fll MS {Page 6. lines 30-31). Note that in the Examples, the film 
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accortling to the invention had a total thickness of 1010 pm (Page 8. table 1) 
Whereas the film of the comparative example had a total thfekness of 1250 pm 
(Page 9. table 2). Yet the thinner inventive film had better physical properties 
than the thicker comparative film (Page g. table 3). 

There is accordingly no reasonable basis upon which Appellants' claims 
can be seen as obvious over the Laurent reference. 

9 CONCH isinM 



Wherefore, it Is submitted that the final rejection is in error and should be 
reversed. 



CONDITIONAI PETITION FOR RXTENSION np timf 
If any extension of time for this amendment is required. Appellants request 
that this be considered a petition therefore. Please charge the required petftion 
fee to Deposit Account No. 14-1263. 
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ADDITIQNAI FFF 

Please charge any insufficiency of fee or credit any excess to Deposit 
Account No. 14-1263. 



WCGrtmh 

875 Third Avenue. 18*^ Floor 
New Yorl<, New York 10022 
(212) 808-7t>0D 



Respectfully submitted, 
NORRT^. McUUGHLI 

William C. Gerstenzarjg 
Reg. No. 27,552 



MARCUS 




I hereby certify that this correspondence is being 
transmitted vfa Facsimile No. 703-872-9306 
addressed to Mall Stop Appeal Brief, 
Commissioner for Patents, P.O. Box 1450 
Alexandria, VA on July 7. 200f 




Date: July 7. 2opfi 
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10. APPgMDfy A 

The claims on appeal read as follows: 

Claim 1 . A multilayer film comprising the following sequence of layers: 

A) a base layer of foamed propylene homopolymers. copolymer or 
mixtures thereof, 

B) a layer comprising at least one of the polyoleflns of the foam layer 
A. 

C) optionally a tie layer based on a polyolefin 

D) optionally an adhesive layer 

E) optionally a gas barrier layer, a flavorttght barrier layer, or both. 

F) an adhesive layer, 

G) an optionally sealable or peelable surface layer, 

whereby the total thickness of layers A and B ranges from 0.6 ta2 mm 
and the thickness of layer B ranges from 1/e to 1/2 of the thickness of 
layer A. 

Claim 2. A multilayer film according to claim 1. wherein the total 
thickness of layers A and B ranges from 0.6 to 1 .4 mm. 

Claims. A muKilayer film according to claim 1 Wherein the thickness 
of layer B ranges from 1/6 to 1/3 of the thickness of layer A. 
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Claim 4. A muHilayer film according to Claim 1. wherein layer A is 
made of a foamed mbcture of polypropylene with long chain branching and a 
propylene-ethylene-blockcopolymer. 

Claim 5. A multilayer film acconding to Claim 1 . wherein layer B is 
made of polypropylene or a propylene-ethylene-copofymer. 

Claim 6. A multilayerfilm according to Claim 1 . wherein layer C Is 
made of a polyolefin based on a monomer which is present in a predominant 
amount in the polyoieftns of foam layer A. 

Claim 7. A multilayer film according to claim 6, wherein the polyolefin 
is polypropylene. 

Claim 8. A multilayer film according to Claim 1 . wherein layer E is 
present and is made of ethylene-vinylalcohol copolymer. 

Claim 9. A multilayer film according to Claim 1 , wherein layer G is 
made of a scalable polymer and optionally contains additives. 

Claim 1 0. A multilayer film according to Claim 9. wherein layer G is 
made of a low density polyethylene or an ionomer. 



Claim 11. A multilayerfilm according to Claim 1. wherein layer G 



[S 
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made of a peelabfe polymer and optlona/ly contains 



addith/es. 



Claim 12. A muiuiaye, m, according to Claim 1 1, whemin layer G Is 
made of a mixture of low den^ polyethylene and a polybutylene. 

Claim 13. A multilayerfilm aeeordins to Claim 1, wherein the total 
thickness of layers C to G ranges from 20 to 70 Mm. 

Claim 14. A multilayer film according to Claim 13, wherein the total 
thickness is 30 to 60 |im. 



Claim 15. A packaging material comprising the multilayer film of Claim 

1. 



Claim 16. A packaging item made of a film according to Claim 1. 

Claim 17. A packaging item according to Claim 16. 
wherein said packaging Item is a packaging tray. 

Claim 19. A method for packaging meat sausage or cheese which 
comprises packaging said meat, sausage or cheese in a multilayer film according 
to Claim 1. 
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Claim 20. A method of packaging material on fonri", fill- and sealing 
packaging machines which comprises packaging said material in a film of Claim 
1. 

Claim 21 A food packaging container which comprises the multilayer 
filmof Claim 1. 



PAGE13f13'RCVDAT7/7/20053:38:18PM [Eastern Daylight Time]^ 



